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Dear Chairman Miller:

| write on behalf of BellSouth to inform the Authority of a recent
federal court decision that is on point and strongly supports BellSouth’s
arguments with respect to the DSL over UNE-P issue, the only remaining
Issue in this arbitration proceeding. The federal court’s decision provides
further support that the Authority’s recent ruling on this issue In the

DeltaCom Arbitration’ was correct.

In Wisconsin Bell, Inc. v. AT&T Communications of Wisconsin, L.P;.,2

the ILEC challenged a state public service commission decision requiring the
ILEC to provide data service to a CLEC’s UNE customers. The fedelral
district court found that the state commission arbitration decision requirilng
an ILEC to provide data services to CLEC UNE customers was contrary |to
the FCC’s regulations and thus inconsistent with federal law. The state
commission decision at issue did not expressly require the ILEC to unbund|e

the high-frequency portion of the loop or the low-frequency portion of the

' Petition for Arbitration of ITC DeltaCom Communications, Inc. with Be//Sogth
Telecommunications, Inc. Pursuant to the Telecommunications Act of 1996, Docket No 03-
00119

2 No. 03-C-671-S (W D. Wisc. July 1, 2004) (attached).
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loop, but did require the ILEC to “continue to provide all existing data
services.”®

The federal district court concluded that the state commissions
decision was contrary to the FCC’s Triennial Review Order, the same Ordler
Cinergy relies upon in this proceeding. The court explained that trI\e
obligation imposed by the state commission was “functionally identical to
compelled unbundling of the [high-frequency portion of the loop] and [low-
frequency portion of the loopl” and thus was a “thinly veiled unbundling of
the local loop portions which was’ expressly rejected by the FCC.”* Because
the result imposed by the state commission was equivalent to the propos'al
that the FCC rejected in paragraph 270 of the ‘Triennial Review Order, the
federal court found that it violated federal law.®

In this regard, the court expressly rejected the argument that “this is' a
circumstance where [the state commission] might have exercised its residual
state authority to impose the additional unbundling.”® The agreeme'nt
provision was “directly inconsistent with the FCC regulations implementing
the Act and the reasoning underlying those requirements.” [Id. (emphasis
added). In particular, the federal court stated, the FCC had reasoned thlat
the proper way to address any alleged “tying” of voice and data servnc'es
was not to compel ILECs to offer functionalities to CLEC UNE customers (as
the state commission had done), but by allowing the market to fill the void
through partnerships between competing LECs.”” Given this conflict
between the state decision and the FCC's conclusions in the Triennjal
Review Order, the federal court found that the ILEC was “entitled to| a
determination that the agreement provision compelling it or its subsidiary |to
provide DSL service when AT&T provides voice service does not comply
with the [1996] Act.”®

3 Slip op 20 (quoting Interconnection agreement)

4 1d

5 See i1d at 20-22

5 Slip. op. 21.

7I/d at 22 '

8 |d at 22. Although the state commission decision required the ILEC to pay AT&T
for the use of the high-frequency portion of the loop, the conflict that the federal court
identified with the FCC’s “regulations implementing the [1996 Act]l and the reason'mg
underlying those requirements” would exist even if that had not been the case As |'(he
federal court explained, the FCC’s reasoning on this point rested on the desire to encourage
CLEC broadband deployment, either individually or through line-splitting. See 1d at 21,
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Neither the Wisconsin commission nor AT&T even raised the
“commingling” argument Cinergy asserts in Tennessee. The obvious reason
for this i1s that the commingling provisions in the TRO have nothing to do
with DSL over UNE-P.

Moreover, as the federal court explained, the FCC’s reasoning rested
on the desire to encourage CLEC broadband deployment and investment.®
As the Authority 1s probably aware, all members of the Tennessee
Congressional delegation have submitted letters to the FCC urging the FCC
to adopt regulatory policies that spur broadband investment and deployment.
(See attached.) The Authority’s decision in the DeltaCom Arbitration will
encourage broadband deployment in Tennessee. Cinergy’s position on DSL
over UNE-P, which 1t has attempted to cloak as a line-splitting issue, would
deter, not spur broadband deployment.

In sum, the federal court’s decision tracks BellSouth’s arguments In
this proceeding and provides further support that the Authority “got 1t right”
in 1ts ruling 1n the DeltaCom Arbitration.

Respe/étfully submitted,

e, \/ m“‘h—\

S

P

Triennial Review Order 9 261, 270 The FCC’s logic had nothing to do with the cost of
the high-frequency portion of the lcop, on the contrary, the FCC stressed that “most states”
set the rate for access to that portion of the loop at “roughly zero.” /d § 260 & n.774

® See 1d. at 21, Triennial Review Order {4 261, 270




IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF WISCONSIN

JUL - 1 6d

WISCONSIN BELL, INC. d/b/a/ SBC
WISCONSIN

Plaintiff, .
MEMORANDUM AND ORDER
v. ' 03-C-671-8

AT&T COMMUNICATIONS OF WISCONSIN, L.P.
and TCG MILWAUKEE, INC.

and
BURNEATTA BRIDGE, AVE N. BIE, and
ROBERT M. GARVIN, in their official
capacities as Commissioners of the

Public Service Commission of Wisconsin,

Defendants.

Plaintiff Wisconsin Bell 1Inc. commenced this action
pursuant to the Telecommunications Act of 199%6, 47 U.S.C.
" § 252(e) (6), to challenge certain determinations made by defendants
Burneatta Bridge, Ave M. Bie and Robert M. Garvin in their official
capacities as Commissioners of the PublicIService Commission of
Wisconsin (“PCSW”) in approving an interconnection agreement
between plaintiff and defendants AT&T Communications of Wisconsin
Inc. and TCG Milwaukee (collectively ™“AT&T*). Defendant AT&T
counter- and cross-claims challenging certain other determinations
made by the PSCW in approving the agreement. Jurisdiction is based

on 28 U.S.C. §§ 1331. The matter is presently before the Court on

copy of thls g




cross-motions for summary judgment. The parties have stipulated to

the relevant facts and agree that the matter be resolved on summary

judgment.

BACKGROUND

In January 2000 plaintiff and defendant AT&T began voluntary

.negotiations for an interconnection agreement pursuant to 47 U.S.

C.

§ 252(a) (1). After they failed to agree on certain terms defendant

AT&T filed a Petition for Arbitration with the PSCW on June
2002 pursuant to § 252(b). On October 12, 2000 a panel

arbitrators appointed by defendant PSCW issued its decisi

16,
of

on,

entitled “Arbitration Award,” which purported to resolve the open

issues and directed the parties to file interconnection agreeme
consistent with the Arbitration Award by November 10, 2000.

Unable to reach agreement on contract language conforming
the October 12, 2000 Arbitration Award, the parties jointly fi
a report of disputed articles and schedules of the interconnect
agreements on December 12, 2000 with the arbitration panel.

" February 27, 2001 the panel issued an “Additional Arbitrat

Award” to resolve disagreements that had arisen between the part
as they tried to reach agreement on contract language conform
with the Arbitration Award. On April 3, 2001, after the part
reported to the panél that there were disputgd provisions

addition to those addressed by the Additional Arbitration Awa
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the panel issued a “Second Additional Arbitration Award” to address

those additional disputed provisions. The Second Additional

Arbitration Award directed AT&T and SBC Wisconsin to file

interconnection agreements conforming with the three awards.

AT&T and SBC Wisconsin filed an interconnection agreement.

The panel invited the parties to submit written comments to |the

PSCW supporting either approval or rejection of the agreement. |[The

panel advised the parties that it would then “submit |the

interconnection agreement, together with the filed comments, the

arbitration award, and a summary memorandum to the [PSCW] .” [The

PSCW would then “issue its decision approving or rejecting the

interconnection agreement, in whole or in part, according

applicable law.”

to

On June 19, 2001 defendant PSCW issued a notice of opportunity

to submit comments on the agreement. 1In its comments plaintiff

challenged all aspects of the agreement which are the subject

of

its present claims. Defendant AT&T did not challenge the

provisions of the agreement which are the subject of Count I of i

counterclaim. On March 15, 2002 defendant PSCW rejected t

ts

he

agreement, identifying specific deficiencies and instructed the

parties to file a revised agreement that remedied the identifil

deficiencies.

On June 7, 2002 the parties submitted a revised agreement .

July 11, 2002 the agreement was approved by an administrat

ed
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PSCW’'s Procedural Motions

employed by defendant PSCW without further comment by the parties

and without modification of the PSCW determinations. The parties

have been operating under the agreement since July 11, 2002. |The

agreement has a two year term but provides that it will

automatically remain in full force and effect thereafter unlless

written notice is given at least 270 days prior to the expiratlion

of the two year term. On October 9, 2003 plaintiff gave defendant

notice of its intent to terminate the agreement and negotiate new

interconnection agreements and the parties agreed to do so.

Pursuant to § 21.1.5 the agreement’s terms will remain in force

until a successor agreement is reached. Plaintiff filed this

action on November 26, 2003,

MEMORANDUM

Initially, defendant PSCW urges the Court not to reach the

merits of the case, asserting that plaintiff has waived its rig
to pursue the action or that the Court should exercise discreti

not to entertain jurisdiction over plaintiff’s request f

ht
on

or

declaratory relief. Plaintiff and defendant AT&T each seek summary

judgment on the merits of their claims and counterclaims.

There is no dispute that the Court has subject matt

jurisdiction over plaintiff’s claims because 47 U.S.C. § 2

er
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Creates an express, federal private right of action for the review
of defendant PSCW’'s determinations involving interconnection

agreements. Verizon Maryland, Inc. v. Public Service Comm’n of

Maryland, 535 U.S. 635, 644 (2002). Nevertheless, defendant PSCW
argues that the Court can and should decline to éxercise
jurisdiction to review the determinations because the declaratory
relief plaintiff seeks is discretionary. Defendant PSCW's argument
is flawed in two respects: plaintiff’s remedy does not arise under
28 U.S.C. § 2201 and therefore does not trigger the discretionary
jurisdiction of § 2201 and the standards for exercising
discretionary jurisdiction would clearly suggest retaining the case
in any event. |

The discretionary nature of jurisdiction over a declaratory
judgment action under § 2201 is based on “the statute’s fextual

commitment to discretion.” Wilton v. Seven Falls Co., 515 U.S.

277, 286 (1995). The Declaratory Judgment Act expressly provides
that the Court “may declare the rights” of an interested party. 28
U.S.C. § 2201(a). Plaintiff does not depend on § 2201 for a
remedy, however, because 47 U.S.C. § 252(e) (6) itself provides the
remedy. No reference to § 2201 and its discretionary language is
required to sustain jurisdiction over the action. The fact that
plaintiff, in an apparent abundance of caution, refers in its
complaint to § 2201 in addition to § 252 (e) (6) and 28 U.S.C. § 1331

as bases for jurisdiction does not alter this conclusion.




Furthermore, a review of the factors which guide the exercise
of discretion lead to the conclusion that the cage would not be one

where jurisdiction would be declined.

(1) whether the judgment would settle the
controversy;

(2) whether the declaratory judgment action
would serve a useful purpose in clarifying the
legal relations at issue. '

(3) whether the declaratory remedy is being
used for the purpose of “procedural fencing”
or "“to provide an arena for a race for res
judicata”;

(4) whether the use of a declaratory action
would increase the friction between our
federal and state courts and improperly
encroach on state jurisdiction, and

(5) whether there is an alternative remedy
that is better or more effective.

Nucor Corp. v. Acerog Y Maquilas de Occidente, S.A. de c.vV., 28

F.3d 572, 579 (7* Cir. 1994). The clear answer to the first two
inquiries is that the action will settle a controversy and serve a
useful purpose in determining the parties legal rights under both
the current agreement and the successor agreement in negotiation.

Defendant PSCW argues that plaintiff’s delay in comﬁencing
this action makes it procedural fencing. There is no discernible
procedural advantage to plaintiff from pursuing the case now rather
than last year. Any rulings in its favor will benefit future
performance of this contract or its successor. Its delay preQented
it from benefitting sooner but has no apparent detriment to the
other parties. Defendant PSCW also aréues that in the intervening

period between approval and this action other competitors may have




relied on the rulings in accordance with 47 U.S.C. § 252(i). While
this is probably true, a possible correction of a legal error in
those agreements would be a benefit rather than a detriment to
thogse third parties. There appears to be no sound rationale for
perpetuating a potential error.

Considering the fourth factor, because the action is
exclusively federal, no state federal friction is at issue.
Finally, considering the fifth factor, defendant PSCW suggests that
impending negotiation of a new agreement is an adequate alternative
remedy. It is difficult to conceive how negotiations under the
identical legal uncertainties which surrounded the negotiaﬁions of
the agreement in suit could be a substitute for resolution of thosge
legal uncertainties. Resolution of those issues before the
approval process for the successor agreement can only make that
process easier and more certain. Accordingly, had the Court
discretion to decline jurisdiction it would not do go.

In an argument defendant PSCW pursued vigorously in its
support brief but abandoned in reply, it argued that review be
based on the standards for acceptance of a negétiated agreement, 47
U.8.C. § 252 (e) (2) (A) (consistent with public interest, convenience
and necessity) rather that the standard for ‘an arbitrated
agreement, § 252 (e) (2) (B) (meets the requirements of § 251 and
related regulations). The undisputed facts are that portions of

the agreements were voluntarily negotiated and others were resolved




through arbitration, a circumstance expressly contemplated by the
statute. There is also no dispute that the agreement provisions at
issue in the claims and counterclaims were in fact adopted in
conformance with the arbitrator’s determinations. Accordingly, the
standard for rejection would appear to fall squarely within §
252 (e) (2) (B) for the provisions in dispute. Defendant' PSCW’s
suggestion that the agreement becéme entirely voluntary by the
parties’ delay in submission is belied by the approval order itself
which provides: “For those portions of the Agreement arrived at
through arbitration, the Commission considered and applied the
standards for review set forth in 47 U.S.C. § 252(e) (2) (A) .
Accordingly, the Court denies defendant PSCW’'s motion for
sumﬁary judgment and considers the merits of the contested,
arbitrated agreement provisions in accordance with the standards of

§ 252(e) (2) (p).

UNE Combinations

Plaintiff challenges the provisions of the interconnection
agreement requiring it to combine unbundled network elements
(“UNE'’s”) at defendant’s request. Specifically, § 9.3.2.1 provides
that plaintiff “shall allow [defendant] to order any Network
Element or Combination that is ordinarily combined in [plainfiff's]
network, in accordance with § 9.1.” 1In its arbitration ruling, the

PSC ruled that plaintiff could be required to provide: “such




combinations of UNE elements that it normally combines within its
own network.” Arbitration Award at 53. The arbitration panel
asserted its state law authority in addition to concluding that
federal law imposed the combination requirement. Id. Plaintiff
argues that the requirement to combine elements at defendant'’s
request is inconsistent with the Telecommunications‘Act of 1996 and
applicable FCC rules as upheld and interpreted by the Supreme Court

in Verizon Communications, Inc. v. FCC, 535 U.S. 467 (2002) .

Defendant contends that the Rules and Verizon support the
provision, and in any event residual state authority would support
the PSC’s ruling.

The principal relevant legal authority is 47 CFR § 51.513 (c)
which provides:

Upon request, an incumbent LEC shall perform
the functions necessary to combine unbundled
network elements in any manner, even if those
elements are not ordinarily combined in the
incumbent LEC’s network, provided that such
combination is:

(1) technically feasible; and

(2) would not impair the ability of other
carriers to obtain access to unbundled network
elements or to interconnect with the incumbent
LEC’s network.

The Supreme Court upheld the Rule in Verizon, noting particularly
that “Rule 315(c), to the extent that it raises a duty to combine

what is ‘ordinarily combined,’ neatly complements the facially

similar Rule 315(b), upheld in AT&T Corp. v. Iowa Utilities Bd.,

525 U.S. at 395, forbidding incumbents to separate currently

9



combined elements.” 535 U.S. at 536. Such combinations satisfy

the two conditions -- technical feasibility and non-impairment of
access -- by definition. Verizon acknowledged that a requirement

to combine customarily combined elements was unobjectionable and
focused on the more difficult question of whether an incumbent
provider could be compelled to combine elements not ordinarily
combined, a burden not imposed by this agreement .

Although the Supreme Court recognized a further limitation on
the duty of the incumbent that the entrant carrier be “uﬁable to
combine the elements,” id. at 538, it did not literally require
inability to combine:

There is no dispute that the incumbent could
make the combination more efficiently than the
entrant; nor is it contested that the
incumbent would provide the combination itself
if a customer wanted it or the combination
otherwise served a business purpose. It
hardly seems unreasonable, then, to require
the incumbent to make the combination, for
which it will be entitled to a reasonable fee;
otherwise, an entrant would not enjoy true
"non-discriminatory access” notwithstanding
the bare provision on an unbundled basis of
the network elements it needs to provide a
service.

Id. This reasoning, applied in Verizon to non-ordinary
combinations, appears to apply with even greater force to
ordinarily combined elements. Accordingly, the language of Rule
315(b), as interpreted by the Supreme Court, is consisteﬁt with
imposing the duty to combine ordinarily combined elements.

Indiana Bell Telephone Co., Inc. v. McCarty, 362 F.3d 378 (7th

10



Cir. 2004) does not compel remand to the PSCW. The contract at
issue in McCarty required the incumbent to combine both ordinarily
combined elements and elements which were not ordinarily combined
by the incumbent. The state agency having approved the contract
prior to Verizon, the matter was remanded for further
consideration. Not surprisingly, the Court remanded all aspects of
the contract including the portion of the provision relating to
ordinarily combined elements. 362 F.3d at 391, n. 14. Given the
clarity of Verizon concerning the propriety of requiring the
combination of ordinarily combined elements, remand is unnecessary.

Additionally, defendant PSCW expressly exercised its residual
state authority in imposing the requirement, a circumstance not
present in McCarty, and which independently supports defendant
PSCW’s approval of the provision. Specifically, in ruling on the
issue in arbitration defendant PSCW's arbitration panel stated:
"The Panel finds that combinations of UNEs are an important means
of allowing CLECs to enter and compete in markets to which it has

not yet brought it’s own facilities.” Arbitration Award at 52. 47

U.S8.C. § 261(c) preserves state regulatory authority:

Nothing in this part precludes a state from
imposing requirements on a telecommunications
carrier for intrastate services that are
necessary to further competition in the
provision of telephone exchange service or
exchange access, as 1long as the ‘states
requirements are not inconsistent with this
part or the Commission regulations to
implement this part.

11



This residual authority may be exercised by the PSCW on an
individualized basis in the context of agreement approval. See
McCarty, 362 F.3d at 393. Even if, under the rule interpretation
of Verizon, AT&T might be literally able to make the combination
itself, it would certainly not be inconsistent with the regulation
for a state to independently require the incumbent to combine
elements it routinely combines for itgself in the interest of
efficiency and the promotion of competition.

Defendants are entitled to summary judgment dismissing

plaintiff’s challenge to the combination requirement.

Provision of Superior Network Facilities

Plaintiff's second challenge is to agreement provisions which
require it to provide network interfaces and other equipment which
are not currently in use in its network. In support of its

challenge plaintiff relies on Iowa Utilities Bd. v. F.C.C., 219

F.3d 744 (8th Cir. 2000) (“IUB III”)!, which held that the FCC was
precluded from adopting rules requiring incumbents to 'provide
superior quality elements to competitors.

We again conclude the superior quality rules
violate the plain language of the Act....
Subsection 251 (c) (2) (C) requires the ILECs to
provide interconnection “that is at least
equal in quality to that provided by the local

' IUB 111 was issued by the Eighth Circuit after several
cases were consolidated pursuant to the Hobbs Act. See McCarty,
362 F.3d 378, 389 n. 13.

12



exchange carrier to itself....” Nothing in
the statute requires the ILECs to provide
superior quality interconnection to
competitors. The phrase "“at least equal in
quality” establishes a minimum level for the
quality of the interconnection; it does not
require anything more.
Id. at 758.

In arbitrating and approving the interconnection agreements
defendant PSCW approved a requirement for plaintiff to provide
interfaces and other equipment superior to that present in
plaintiff’s network. Invoking both federal and state authority
defendant PSCW held that new competitors “must be allowed to
provide new and innovative services in order to compete in the
marketplace. At times, this may require interfaces or capabilities
not already provided in Ameritech’s network. CLECs should have the
ability to request such capabilities.” Arbitration Award at 62.

The Seventh Circuit has expressly approved the use of residual
state authority to impose superior quality requirements:

As already explained, the roles--and the
authority--of the state commissions and the
FCC are distinct under the Act. Hence we do
not agree with the premise that because the
FCC may not implement a blanket regulation
requiring superior guality, the IURC may not
require acceptance testing when, after
individualized review, it finds it to be in
the public interest and a means of promoting
competition in Indiana.
McCarty, 262 F.3d at 393. The Court went on to note that state

imposition of superior quality requirements does not violate the

prohibitions of the Act because the Act itself sets only a floor

13



(*at least equal”) allowing for state requirements which exceed the
floor. Id. The circumstances here are indistinguishable.
Defendant PSCW imposed individualized superior equipment
requirements based on its conclusion that such requirements were
necessary to promote competition in the local telecommunications
market. McCarty holds that it has the authority to do so.
Plaintiff does not deny that McCarty controls the issue,
arguing instead that the decision is legally incorrect and seeking
to press its case for reconsideration on appeal. Accordingly,
defendants are entitled to summary judgment dismissing plaintiff’s

challenge to the superior facilities requirements.

Shared Transport Regquirement

At the time of arbitration, FCC rules required incumbent LECs
to provide access to shared transmission facilities to carry local
telecommunications. Over plaintiff’s opposition, defendant PSCW
ruled that the agreement could also require plaintiff to provide
access to the shared transmission facilities for the purpose of
transporting intralATA or “local toll” calls. Plaintiff does not
seek review of defendant PSCW’s arbitration ruling on the basis of
the arguments it made before the PSCW. Rather, it argues that FCC

rules have changed by virtue of the FCC’s August 21, 2003 order, In

the Matter of Review of the Section 251 Unbundling Obligations of
Incumbent Local Exchange Carriers, 18 F.C.C.R. 16978 (“Triennial

14



Review Order”), and since this court is required to apply current

law rather than the law in existence at the time of arbitration,
McCarty, 362 F.3d at 394, the court should determine that the
agreement does not comply with federal law.

The Triennial Review Order at § 534 provides:

Incumbent LECs and competitive LECs
demonstrate that the use of unbundled shared
transport is tied exclusively to unbundled
local switching. [FN1635] Verizon and SBC
asgsert that because switching and shared
transport are inextricably linked, if
incumbent LECs are no longer obligated to
unbundle switching, they should no longer be
obligated to unbundle shared transport.
[FN1636] We agree. Therefore, we find that
requesting carriers are impaired without
access to unbundled shared transport only to
the extent that we find they are impaired
without access to unbundled switching.
[FN1637] Because unbundled shared transport is
linked to the use of unbundled switching, and
because the Commission delegates a role to
state commissions in identifying impairment
for unbundled circuit switching, [FN1638]
states should incorporate into their analyses
of switching the economic characteristics of
shared transport and other backhaul. [FN1639]
Thus, we find that requesting carriers are
impaired without access to unbundled shared
transport - transmission facilities shared by
more than one carrier between end office
switches, between end office switches and
tandem switches, and between tandem switches
[FN1640] in the incumbent LEC's network - to
the extent that local circuit switching is unbundled.

Subsequently, the Circuit Court for the District of Columbia held
unlawful the FCC’s rules delegating authority to the state
commissioners to determine whether local switching was to be

unbundled. U. S. Telecom Ass’n v. FCC, 359 F.3d 554, 566 (D.C.

15



Cir. 2004) (“USTA II”). The court further rejected any nationwide
determination of an impairment requiring the unbundling of mass
market switches. Id. at 569. Under 47 C.F.R. § 51.319(d) (4) (ii).
shared transport is unbundled only to the extent that local
switching is unbundled. Accordingly, plaintiff argues that there
is no present legal obligation to provide unbundled access to
shared transport facilities and the agreement should be found not
in compliance with federal law.

Defendants raise three arguments in response. First, that the
decision in USTA II is subject to a temporary stay. See Id. at
595. Second, that plaintiff is independently required to provide
unbundled access to intralATA transport under its merger agreement.
Third, that § 29.3 of the agreement applies and requires
renegotiation of the affected provisions in the event of changes in
controlling law.

There is no real question that the agreement does not meet the
requirements of the Act and current FCC regulations in light of
USTA ITI. Specifically, access to unbundled switching, and
therefore unbundled shared transit is not required by the Act.
USTA II is applicable on its face and there is no suggestion in the
record that any stay remains to delay its effect. Plaintiff is
entitled to suhmary judgment of this determination.

However, this determination does not permit plaintiff to avoid

its contractual obligations concerning the effect of changed law on

16



the agreement. Pursuant to § 29.3 of the agreement a legal change,
such as the one which occurred here, does not render the provision
unenforceable or void but triggers a process of renegotiation. The
FCC has expressly endorsed adherence to such agreements in the

event of legal changes.

Thus, to the extent our decision in this Order
changes carriers' obligations under section
251, we decline the request of geveral BOCs
that we override the section 252 process and
unilaterally change all interconnection
agreements to avoid any delay associated with
renegotiation of contract provisions. [FN2085]
Permitting voluntary negotiations for binding
interconnection agreements is the very essence
of section 251 and section 252. We do not
believe that the lag involved in negotiating
and implementing new contract language
warrants the extraordinary step of the
Commission interfering with the contract
process..... We note, however, that the
practical effect of this negotiation of new
terms may be that parties are provided a
transition period.

Triennial Review Order at § 710. Nor is there any basis to absolve
plaintiff from abiding by the terms of its Merger Agreement which
requires the provision of intralATA transport until USTA II.becomes
final and non-appealable. 14 F.C.C.R. 15023-24, Appendix C, 9Y56.

McCarty is consistent with this approach. While it is clear
that a federal court performing its review function is obligated to
apply current law in assessing whether agreements are in compliance
with the Act, there is nothing in McCarty indicating that the Court
can or should disregard contractual provisions addressing the

appropriate procedures to be followed in the event legal changes

17



render the agreement non-compliant. 1In fact, McCarty recognizes
the FCC preference for following such procedures. 362 F.3d at 394.
Accordingly, based on the non-compliance of the present agreement
plaintiff is entitled to pursue its right to renegotiate pursuant
to its agreement and defendant PSCW’s arbitration of any new

agreement will be informed by this decision.

Local Loop Unbundling

Individual households typically receive telecommunications
gservices via a local loop of copper wire which connects a household
to the telephone company switch. A local loop is capable of
simultaneously carrying low frequency transmissions such as voice
service over the low frequency portion of the loop (“LFPL”) and
high frequency transmission such as internet DSL over the high
frequency portion of the loop (“HFPL”). Under applicable federal
law the incumbent LEC must provide unbundled access to local loops.
Triennial Review Order at § 249. The incumbent must also provide
the competitive LEC with the ability to engage in line splitting
arrangements so that one competitive LEC can provide voice service
over the LFPL while a second CLEC provides xDSL service over the
HFPL. Id. at Y251.

However, the rules expressly do not require incumbent LEC’s to
unbundle either the LFPL or the HFPL of the loop to make them

available separately to competitors. Id. at 99 255, 270. In

18



reaching this conclusion the FCC reasoned as follows.

260. We find that allowing competitive LECs
unbundled access to the whole loop and to line
splitting but not requiring the HFPL to be
separately unbundled creates better
competitive incentives than the alternatives.
This is largely due to the difficulties in
pricing the HFPL as a separate element.... In
contrast, allowing competitive LECs unbundled
access to the whole loop and to line splitting
but not requiring the HFPL to be separately
unbundled puts competitive LECs using only the
HFPL in a more fair competitive position with
respect to other competitive LECs and to the
incumbent LECs. Each carrier faces the same
loop costs and, it if (sic) wishes, each can
partner with another carrier to provide
service over the HFPL alone or the 1low
frequency portion of the loop alone as it
wishes.

261. We expressly reject the Commission's
earlier finding that "line sharing will level
the competitive playing field ...." [FN775] In
fact, rules requiring line sharing may skew
competitive LECs' incentives toward providing
a broadband-only service to mass market
consumers, rather than a voice-only service
or, perhaps more importantly, a bundled voice
and xDSL service offering. In addition,
readopting our line sharing rules on a
permanent basis would 1likely discourage
innovative arrangements between voice and data
competitive LECs and greater product
differentiation between the incumbent LECs'
and the competitive LECs' offerings. We find
that such results would run counter to the
statute's express goal of encouraging
competition and innovation in all
telecommunications markets.

Id. The D.C. Circuit upheld the rules and affirmed the reasoning.
USTA II, 359 F.3d at 584-85.

The agreement provision which is subject to dispute, schedule
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9.2.2, 99.2.2.3.5, does not expressly require plaintiff to unbundle
the HFPL or LFPL. Rather, it requires that if defendant AT&T
acquires a voice service customer to whom plaintiff or its
affiliate is currently providing data service “[plaintiff] agrees
to continue to provide all existing data service in the HFS, for
the term of the customer’s contract, to any customer that chooses
AT&T as their'local service carrier for voice services and where
the retail customer desires continuation of such services...."
The provision further requires plaintiff or its affiliate to péy
AT&T for the HFPL. Defendant PSCW approved this provision and
ruled in defendant AT&T’s favor in arbitration to prevent plaintiff
from refusing to continue to provide data service to customers who
opted for AT&T voice service as a means of discouraging customers
from contracting with AT&T. Defendant PSCW reasoned that such
behavior was anti-competitive ~and should be contractually
precluded.

This provision is functionally identical to compelled
unbundling of the HFPL and LFPL and therefore cannot be sustained
as consistent with federal law. While the entire unbundled local
loop is nominally leased to defendant, the compelled lease back of
the HFPL by plaintiff from defendant leaves the parties in the
exact same position as if the LFPL were unbundled and transferred
separately. The provision is nothing more than a thinly veiled

unbundling of the local loop portions which was expressly rejected
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by the FCC. Defendant’'s effort to characterize the arrangement as
mere line splitting cannot withstand scrutiny. The essence of line
splitting is that wvoluntary arrangements can be made between
competitive LECs to provide both services:

We conclude that unbundling the [LFPL] is not

necessary to address the impairment faced by

requesting carriers because we continue

(through our line splitting rules) to permit

narrow band service-only competitive LEC to

take full advantage of and unbundled 1loops

capability by partnering with a second

competitive LEC that will offer xDSL service.
I1d. at 9270. A provision which compels an unwilling incumbent (or
the incumbent’s controlled subsidiary) to purchase the HFPL is not
line splitting as contemplated by the FCC - it is disguised
unbundling.

Neither is this a circumstance where defendant PSCW might have
exercised its residual state authority to impose the additional
unbundling. 47 U.s.C. § 261(c) preserves state regulatory
authority only to the extent that “the State’s requirements are not
inconsistent with this part or the Commission regulations to
implement this part.” This agreement provision is directly
inconsistent with the FCC regulations implementing the Act and the
reasoning underlying those regulations. Furthermore, in reaching
its determination against requiring unbundled local loop components
the FCC expressly considered the fact that incumbents were known to

tie high frequency services to voice services to deter competition.

Triennial Review Qrder at 9259. It concluded nevertheless that
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competition would be best served by allowing the market to fill the
void through partnerships between competing LECs. Defendant PSCW's
contrary policy decision cannot be imposed to override the FCC’s
application of federal law. See McCarty, 362 F.3d at 395 (where
FCC denies unbundling on a national basis, state unbundling almost
certainly will not comply with the Act).

Accordingly, plaintiff is entitled to a determination that the
agreement provision compelling it or its subsidiary to provide DSL
service when defendant AT&T provides voice service does not comply
with the Act. Because this result is compelled primarily by the
Triennial Review Order applying the Act after the adoption of the

agreement, the provisions of § 9.3 of the agreement apply.

Cagelegs Physical Collocation

Plaintiff objects to provision 12.3 of the agreement which
permits defendant AT&T to convert its current virtual collocation
to cageless physical collocation under certain conditions.
Plaintiff argues that § 12.3 imposes obligations on it to provide
physical space which are greater than and inconsistent with the FCC
rules governing collocation. Specifically, plaintiff argues that
the agreement requires it to provide physical space for defendant’s
equipment under circumstances where federal regulations would not
require it and could subvert federal first come first served

requirements for physical space allocation. The Court finds that,
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properly interpreted, § 12.3 1is consistent with the federal
requirements. '

To provide service competitive LECs require equipment in the
incumbent’s offices in order to connect to network loops. 'This can
be accomplished either by assigning physical space within the
office to the competitor where equipment can be installed and
accessed by the competitor (physical collocation) or by having the
incumbent install and maintain the equipment for the competitor
(virtual collocation). Initially, physical collocation was
required only when sufficient space was available to create a
separate caged area for the competitor’s equipment (caged physical
collocation). However, the FCC subsequently required incumbenfs to
permit cageless physical collocation, see 47 CFR § 51.323(k) (2), a
change which provided greater flexibility and therefore made
physical collocation feasible where caged collocation had not been.
The Act itself favors physical over virtual collocation requiring
the former unless the incumbent demonstrates “that physical
collocation is not practical for technical reasons or becéuse of
space limitations.” 47 U.S.C. '§ 251(c) (6).

Section 12.3 of the Agreement is an effort to implement the
preference for cageless physical collocation. It provides in

relevant part:

Where AT&T is Virtually Collocated ... [it]
may elect to (i) retain its Virtual
Collocation...; or (ii) convert its Virtual

Collocation to a Cageless Physical Collocation

23




|
|

unless [plaintiff] elects to move the
collocation to other available space ... [and
pays the costs of the movel...; or (iii)
unless it is not practical for technical
reasons or because of space limitations,
convert its Virtual Collocation to Physical
Collocation at such Premises....

Plaintiff first suggests that this provision could require it
to provide physical collocation in spaces that are inappropriate.
The provision’s limitation at part (iii) protects plaintiff from
placements which are impractical “for technical reasons or because
of space limitations,” exactly reflecting the statutory
limitations. Though the provision admits some ambiguity it cannot
rationally be read to require under subpart (ii) that which is
expressly denied under subpart (iii). Furthermore, such an
interpretation is necessary to provide meaning to section 12.1
which preserves plaintiff’s right to prove physical collocation
entirely impractical. Subsection (ii) meanwhile preserves
plaintiff’s right to control its own facilities by permitting it to
choose other feasible space even if could reasonably convert thg
space presently used for virtual collocation.

There is no merit to the suggestion that section 12.3
circumvents the first come first served rule of space allocation.
Defendant AT&T could only have come into possession of its present
virtual collocation space because there was no available physical

space and it was first in line for the virtual space. It follows

that it would also be first in line for conversion of its virtual
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~panel in resolving arbitration issues 4, 6 and 9,

collocation space in the event that it can appropriately be
converted to cageless physical space. Finally, there is nothing in
the agreement which would improperly impinge on defendant’s right
to reserve future space for its own expansion needs. Section 12.3,
read in conjunction with § 12.1 maintains defendant’s right to deny
physical collocation “because of space limitations” which would
necessarily encompass any federal right to reserve space for its

own anticipated expansion. Plaintiff’s motion for summary judgment

on this claim is denied.

Financial responsibility for Interconnection
Defendant AT&T challenges the decision of the arbitration
panel embodied in § 4.3.1 of the agreement which provides in part:
Each party shall provision and maintain their
own one(l)-way trunks to deliver «calls
originating on their own network and routed to
the other Party’s network.... AT&T will be

responsible for «costs of trunking and

transport from its customers to SBC-AMERITECH
end offices.

Defendant AT&T asserts that this provision, as explained by the
improperly
imposes upon it an obligation to establish and maintain facilities
beyond its designated point of interconnection (“POI”) with
plaintiff‘s network. Plaintiff opposes the claim on proeedural

grounds arguing that defendant failed to preserve its claim before
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defendant PSCW. Plaintiff also argues that the provision is
consistent with federal regulation.

Defendant AT&T is entitled to prevail on its claim. It is
apparent that AT&T raised the present issue before the arbitration
panel and that the panel considered and rejected its position
during arbitration. In fact, the issue was expressly considered by
the panel as issue 9:

Should a party only bear financial
responsibility for facilities necessary to
deliver traffic originating on its network to
a point of interconnection with the other
party’s network, or should the parties share
equally in the investment for interconnection
facilities?

The panel resolved this issue against defendant AT&T requiring it

to pay a portion of the facilities costs from the POI to

plaintiff’s end office switches. This is sufficient to preserve
the issue for purposes of the present action. Bell Atlantic-

Delaware, Inc. v. McMahon, 80 F.Supp. 2d 218, 244 (D. Del. 2000).
Plaintiff offers no support for the proposition that defendant AT&T
was required to renew its argument before the PSCW itself nor does
defendant PSCW suggest that the matter was waived.

On the merits, it is improper for the agreement to require
defendant to pay for facilities within plaintiff’s network.
Pursuant 47 U.S.C. § 251(c)(2)(B) plaintiff was entitled to

designate a technically feasible POI, which could be a single

point. MCIMetro Access Transmission Sexviceg, Inc. v. Bellsouth
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Telecommunications, Inc., 352 F.3d 872, 877 (4 Cir. 2003). Once
a POI is so designated each party must bear the cost of
transporting calls which originate on its network to the POI and
must pay appropriate reciprocal compensation from the POI to the
carrier who terminates the call. 47 CFR § 51.703. Defendant AT&T
does not dispute its obligation to pay reciprocal compensation to
plaintiff from the POI for calls defendant originates and plaintiff
terminates. Rather, defendant AT&T contends that it cannot be
compelled to finance equipment which is part of plaintiff’s network
because such a requirement would impinge on its right to designate
a feasible POI.

Defendant AT&T is correct. By requiring defendant to “be
respongible for the costs of trunking and transport from its
customers to Ameritech end offices” § 4.3.1 effectively and
improperly converts plaintiff’s end office switches into
involuntary POI‘'s for defendant’s network. Plaintiff'’s designated
POI is the financial demarcation point between the parties. Each
party must bear the cost of carrying calls originating on its

network to the POI and the cost of terminating calls on its network

from the POI. Each party in entitled to reciprocal compensation

for transport from the POI for calls it terminates. See In re
WorldCom, Inc., 17 F.C.C.R. 27039 at §53 (2002). A party cannot
be made to pay for the cost of transporting calls to the POI which

another carrier originates even though transport costs are made
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more expensive by the POI choice. MCIMetro, 352 F.3d at 880-881.

It follows that neither party is responsible for the cost of

transport beyond the POI except for its obligation to pay

reciprocal compensation. See 47 CFR §§ 51.305, 51.701(e), 51.703.

Provision 4.3.1 of the agreement improperly imposes costs on

defendant AT&T for facilities beyond the POI. Such an arrangement

is contrary to the basic scheme of the regulations and to the POI
concept as defined by the regulations. Defendant is entitled to

summary judgment determining that the provision is contrary to

federal law.

Reciprocal Compensation Rate

Defendant AT&T’s second challenge to defendant PSCW'’s

determinations is that it was improperly permitted to charge the

end office reciprocal compensation rate instead of the tandem

interconnection rate. Plaintiff and defendant PCCW concede that

defendant is correct and is entitled to receive the tandem rate.

Summary judgment will therefore be granted accordingly.

ORDER

IT IS ORDERED that defendant PSCW’s motion for summary

judgment is DENIED.
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IT IS FURTHER ORDERED that plaintiff’s motion for summary
judgment is GRANTED insofar as it seeks a determination that the
provisions of the agreement requiring shared transport for
intraLlATA calls and the obligation of schedule 9.2.2, 99.2.2.3.5 to
provide ongoing data service are contrary to the requirements of 47
U.S.C. §§ 251 and 252, and that pléintiff’s motion for summary
judgment is in all other respects DENIED.

IT IS FURTHER ORDERED that defendant AT&T’'s motion for summary
judgment on its cross-claims and counter-claims is GRANTED.

IT IS FURTHER ORDERED that the matter is remanded to defendant
PSCW for modification of the agreement in accordance with the
rulings on defendant AT&T's counterclaims and for further
proceedings consistent with this Memorandum and Order which may be
appropriate pursuant to § 29.3 of the agreement or ongoing

negotiation and arbitration for a new agreement.

Entered this 30th day of June, 2004.
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@ongress of the Unitel shtates
Washington, BE 2055

becember 7,2004

The Honorable Michael K. Powell

Federal Communications Commission
445 12" Street, S.W.
Washington, D.C. 20554

Dear Chairman Powell:

The Commission is to be commended for the ac! ions it has taken in recent months
to promote the continued deployment of broadband facilitic:s and to increase
telecommunications competition by encouraging invest aent and innovation. However,
additional work remains in connection with the Commi:sicn’s ongoing network
unbundling proceeding.

This proceeding gives the Commission the opport ini y to establish new network
unbundiing rules. Such rules must be consistent with tt e 1996 Act as interpreted by the
courts, which means that network elements that competitors can provide and are
providing themselves should not be unbundled. The Co nrrission’s network unbundling
rules also should recognize that the telecommunications miarketplace has changed
dramatically since the enactment of the 1996 Act; these chinges include the growth in the
wireless industry, the expansion of cable competition, end the widespread availability of
broadband and internet telephony.

Of particular importance-to us is the Commission’s plin concerning high capacity
loops, transport and dark fiber. These high capacity fac lities are provided to business
customers, and this segment of the market is robustly ¢ :mpetitive and functioning in the
manner intended by the 1996 Act. Competing carriers 1ave deployed extensive fiber
networks, which they use to provide high capacity serv ce to business customers of all
sizes. The demand for such services tends to be highly concentrated, which likely
explains why competing carriers have built their own nstworks in many downtown urban
markets. Business customers in large and mid-size ma kets have a host of competitive
alternatives, and competing carriers can serve such cus omers using a combination of
facilities of their own that they self deploy, facilities fim other providers, or special
access provided by incumbent local exchange carriers { [L] ICs).

Under the circumstances, we are concerned abeut the impact on the industry if the
Commission were to require unbundled access to high .apacity transport, loop and dark
fiber facilities on a ubiquitous basis. In our view, such mandatory unbundled access to
high capacity facilities would be inconsistent with the 1equirements of the 1996 Act and
would create disincentives to facilities-based competition. It also seems odd to us to
eliminate unbundling in the residential market because of he competitive alternatives
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that exist for residential customers, while at the same tim: requiring unbundling in the
business market, which is extremely competitive.

The telecommunications industry has been plagu:d by regulatory and legal
uncertainty as a result of court reversals of the Commissinn’s three prior attempts at
adopting lawful unbundling rules. The current unbundlig proceeding gives the
Commission the opportunity to restore certainty to the in:lustry by adopting rules that

remain faithful to the requirements of the 1996 Act and that encourage investment in
telecommunications facilities of all types.

t attention to these issi es.
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Congress of the United States
Washington, BE 20515

October 8, 2004

The Honorable Michael K. Powell
Chairman

Federal Commuriications Commission
445 12" Street, SW

Washington, DC 20554

Dear Chainnan Powell:

The Federal Communications Commission (FCC) recently released its Fourth
Report to Congress on the Availability of Advanced Telecommunications Capability in
the United States. This report, required by Section 706 of the Telecommunications Act
of 1996, notes that broadband subscribership has tripled over the past 2 years.

According to the report, however, the United States still lags behind ten other
industrialized nations in broadband penetration. Most notably, South Korea has three
times as much broadband penetration. Hong Kong, Canada, Taiwan, Iceland, Belgium,
Denmark, Swedenp, the Netherlands, and Japan also have greater broadband penetration
than the United States, the country that invented the Internet,

not just at the major telecommunications companies, but also at the myriad companies
that manufacture the raw materials and equipment used in fiber deployment. And as users
take advantage of the capabilitiies of new broadband capabilities, we can expect to see
increased productivity and a higher gross domestic product for our country as a whole,

We urge you to take two steps this fall to accelerate broadband deployment,

First, clearly establish that any broadband facilities that are not required to be
unbundled und icati i
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regime that encourages broadband deployment by some companies but discourages it by
others - the former RBOCs.

In your recent report to Congress, you stated that the Commission “has taken key
steps to promote broadband deployment. We removed unbundling requirements on newly
deployed fiber-to-the-home, where there is competition from cable, which clears the way
for telephone companies to deploy infrastructure to serve the broadband and video needs
of the 21st century.”

We support this policy, and want to see it fully implemented by having the FCC
clarify that the unbundling rules Congress meant for the old voice telephone network do
not apply to any btoadband network facilities, no matter who builds them. In this regard,
we also strongly urge the Commission to eliminate any ambiguity that might exist about
the exclusive federal jurisdiction over broadband regulation by utilizing its statutory
authority to preempt state commission efforts to regulate broadband services such as
DSL. Itis undeniable that the critical national policies and benefits described above will
be frustrated if the Commission’s elimination of regulatory impediments to broadband
investment simply is replaced by multiple state regulatory regimes,

Second, it is important that the FCC completes its work on its so-called Title I
Title I proceeding to determine the appropriate regulatory classification of the broadband
services offered over these facilities as soon as possible. The FCC should determine that
broadband services are not subject to the legacy telecommunications regulation of Title
0, but are, instead, subject to the much less restrictive regulations of Title L. It is
important to distinguish new broadband networks and the services offered over them
from the traditional voice telephone network.

The FCC under your leadership has set forth a vision to encourage investment in
ionovative broadband technologies and services. But unless the F CC quickly adopts
clear and coneise rules to implement that vision, the United States will fall further behind,
and will be hindered in deployment of the niext-generation fiber networks. We, as a

country, cannot afford to have ambiguous regulatory polictes hinder the deployment of
new broadband networks and services,

Thank you for your prompt attention to these issues.

Sincerely,

o (e th Dot
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